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Abstract

Conflicts in all their forms and contents are basic to human societies and they may have their own functional utility. But it deprives the victim from their fundamental human rights specially those pertain to life, liberty and safety.  The humankind has always been instrumental in finding the most effective ways to resolve conflicts or crime in the society. The advent of the criminal justice system was the consequence of similar efforts. The experiences in most countries of the world tell us that the formal system of criminal justice, due to various reasons, has not been fully successful in achieving its objectives. Mounting arrears in the court, delay in disposal of cases and consistently rising rate of acquittals resulted in the loss of public confidence in the system. Besides, it was felt that the victims of crime who ought to be in the center are often marginalized in the criminal justice process. Whatever may be the outcome of the case in the court, the fact remains that the victim does not get any substantial gain to mitigate his/her victimization. Nothing helps the victim to restore and repair the damage caused to him/her by crime. Mere an aggressive response to crime problem does not benefit the victims. Neither putting the offender behind the bars serve any purpose nor by isolating him any progressive solution to the conflict between the victim and the offender can be effected.

The present paper looks at the concept and applications of restorative justice and conflict management perspectives in the Indian context. 
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Managing Conflict: 

Admittedly, our criminal justice system acts in manner that it really does not resolve the conflict. It rather   tends to perpetuate and intensify the ongoing process of conflict between the victim and the offender. The basic approach of the system is a not restoring one. The Police, and particularly lawyers, appear to survive on the acrimoniousness generated between the parties. It is an open fact that the cases of minor nature rarely see the light of the day in the court but surely, they succeed in creating even sharper rifts between the victim and the offender which pave the way for even serious crimes.  It is being increasingly recognized that timely and a professionally qualified intervention and mediation can help the contending parties to resolve the matter in the form of      “ out of court settlement”. This process in criminological literature is known as Conflict Management ( CM ) or Restorative Justice ( RJ ).   The  idea is gaining ground through out  the world as alternatives to the present justice processes ( Bazemore & Umbreit, 1994; Klein,1996;Bazemore & Walgrave,1997). 

The concept:

The  CM  is restorative in nature as it intends to put right the wrongs (Zehr,1997). It is a form of criminal justice based on reparation, that is, actions which attempt to repair the damage caused by the crime, either materially (at least in part) or symbolically. Marshall (1995) defines restorative justice as : “ ...a way of dealing with victims and offenders by focusing on the settlement of conflicts arising from crime and resolving the underlying problems which cause it. It is also, more widely, a way of dealing with crime generally in a rational problem solving way. Central to restorative justice is recognition of the community, rather than criminal justice agencies, as the prime site of crime control...”

The CM underlines  the significance of role of crime victims and community members through more active involvement in the justice process, holding offenders directly accountable to the people and communities they have violated, restoring the emotional and material losses of victims, and providing a range of opportunities for dialogue, negotiation, and problem solving, whenever possible, which can lead to a greater sense of community safety, social harmony, and peace for all involved. (Umbreit, 1994).  Restorative justice seeks to redefine crime, interpreting it not so much as breaking the law, or offending against the state, but as an injury or wrong done to another person or persons. It encourages the victim and the offender to be directly involved in resolving any conflict through dialogue and negotiation.

The Alternative Dispute Resolution (ADR)
The CM can have several techniques. The Alternative Dispute Resolution (ADR) is a major way to ensure the management of conflict. The ADR in India, unlike several foreign countries, is  only applicable in civil disputes.   We have the Arbitration & Conciliation Act, 1996 to deal with similar matters.  The ADR refer to any ways and means of resolving conflicts and disputes outside of the courtroom. ADR includes arbitration, mediation, early neutral evaluation, and conciliation. As burgeoning arrears in the courts , rising costs of litigation, and time delays continue to plague litigants,  many countries of the word have institutionalized  ADR programmes. These programmes operate both voluntary  and mandatory basis.  The two most common forms of ADR are arbitration and mediation. Some, but not all, of the alternative procedures involve mediation and conciliation between disputing parties, including offenders and their victims. In such situations, trained counselors endeavor to guide the disputing parties to a resolution, sometimes drafting contracts that specify the appropriate reparation or restitution to be made. The reparation or restitution may be in the form of money or services to be performed. The evaluation of the results of programmes in which offenders and victims meet each other has been generally favourable compared with those of traditional court hearings. Mediation and conciliation procedures have also been used in commercial disputes involving large amounts of money. Especially in cases where the disputing parties are located in different parts of the world ( U  N Congress, Egypt, 1995)

Principles of Restorative Justice and Conflict Management: 

The cardinal principles in the idea of restorative justice and CM are the following ones:

·  crime as harm to victims and the community peace; 

·  focus on putting right the wrong; 

·  victim and the offender are active players in responding to and resolving the   criminal conflict; 

·  compensating victims for their losses through restitution by the offender; 

·  empowering victims in the justice  process; 

·  holding offenders accountable for their actions; 

·  impressing on offenders the real human impact of their behavior; 

· mitigation of the personal and relationship injuries experienced by the victim, offender and the   community as a consequence of the offending; and 

Restorative justice was a major topic of discussion during the Tenth UN Congress on Crime Prevention and Treatment of Offenders, held in Vienna in the early 2000. The Economic and Social Council of the United Nations has  developed a  blueprint of the  Basic Principles  of the Use of Restorative Justice Programmes in Criminal matters ( 2000). This instrument provides a wide variety of measures to effect the management of conflict  between the  parties involved. It is likely to become a model guideline for launching the restorative justice system. This document says  "Restorative process" means any process in which the victim, the offender and/or any other individuals or community members affected by a crime actively participate together in the resolution of matters arising from the crime, often with the help of a fair and impartial third party. Examples of restorative process include mediation, conferencing and sentencing circles”. 

The Declaration provides operational guidelines and procedure to effect the restorative process. It provides :

Fundamental procedural safeguards should be applied to restorative justice programmes and in particular to restorative processes: 

(a)
The parties should have the right to legal advice before and after the restorative process and, where necessary, to translation and/or interpretation. Minors should, in addition, have the right to parental assistance; 
 (b)Before agreeing to participate in restorative processes, the parties should be fully informed of their rights, the nature of the process and the possible consequences of their decision;
(c)
Neither the victim nor the offender should be induced by unfair means to participate in restorative processes or outcomes. 

The Document highlights some other important provisions in the Clauses- 13-23 of the Declaration. The salient ones are as under:

· Judicial discharges based on agreements arising out of restorative justice programmes should have the same status as judicial decisions or judgements and should preclude prosecution in respect of the same facts. 
· Where no agreement can be made between the parties, the case should be referred back to the criminal justice authorities and a decision as to how to proceed should be taken without delay. 

· Failure to implement an agreement made in the course of a restorative process should be referred back to the restorative programme or to the criminal justice authorities and a decision as to how to proceed should be taken without delay. Failure to implement the agreement may not be used as justification for a more severe sentence in subsequent criminal justice proceedings. 
· tc \l3 " IV. FacilitatorsFacilitators should be recruited from all sections of society and should generally possess good understanding of local cultures and communities. They should be able to demonstrate sound judgement and interpersonal skills necessary to conducting restorative processes. 
· Facilitators should receive initial training before taking up facilitation duties and should also receive in-service training. 
· There should be regular consultation between criminal justice authorities and administrators of restorative justice programmes to develop a common understanding of restorative processes and outcomes, to increase the extent to which restorative programmes are used and to explore ways in which restorative approaches might be incorporated into criminal justice practices. 
The Recommendations of Committee of Ministers (Council Of Europe) provided several guidelines to effect the model of restorative justice in European countries. It is remarkable that the Council recommends that mediation should be given a legal basis. Further, the decision to refer a criminal case to mediation, as well as the assessment of the outcome of a mediation procedure, should be reserved to the criminal justice authorities.  The documents give a several operational details about the ways to be followed in governing the process of mediation and also about the competence and training needed for the mediators.

Non- Custodial Sanctions:

 The Standard Minimum Rules for Non-Custodial Measures [The Tokyo Rules] (UN), 1990  also helped  in promoting the idea of mediation, conflict management and restorative justice. The understanding behind this initiative was that the alternatives to incarceration could be an efficient means of treating offenders within the community to the best advantage of both the offenders and society. The Rules  emphasize grater community involvement in the management of criminal justice, specifically in the treatment of offenders. The objective was  to promote among offenders a sense of responsibility towards society. This instrument provides modalities in the application of these principles. The basic objective of this instrument is towards decriminalization, depenalization by way of reconciliation and other measures. The selection of a non-custodial measure, according to this instrument, shall be based on an assessment of established criteria in respect of both the nature and gravity of the offence and the personality, the background of the offender, the purposes of sentencing and the rights of victims. The pre trial detention should be used exceptionally. The document suggests several non-custodial measures in the interests of victim and the society. These (a) Verbal sanctions, such as admonition, reprimand and warning;(b) Conditional discharge;(c) Status penalties;(d) Economic sanctions and monetary penalties, such as fines and day-fines;(e) Confiscation or an expropriation order;(f) Restitution to the victim or a compensation order;(g) Suspended or deferred sentence;(h) Probation and judicial supervision;(i) A community service order;(j) Referral to an attendance Center;(k) House arrest;(l) Any other mode of non-institutional treatment.
International perspective:

 Involving the basic features of CM and RJ, several programmes have been successfully working in  US, Canada, England, Australia and  New Zealand  etc.  Some of the popular models are: Victim-offender Reconciliation Programs (US and Canada),Victim-offender Mediation programmes(England and Australia), Family/community Group conferencing and Reintegrative Shaming  ( New Zealand). The  major ways to effect CM or RJ in these initiatives  are conferencing, sentencing circles, and victim-offender mediation schemes. These practices focus on repairing the harm caused by crime, by holding moderated meetings of crime victims, offenders, and others affected by crime. They can be used at different sites in the justice system: as a diversion from court, as a pre-sentencing option, and following the release of a person from prison.  These practices are also applied in the handling of family welfare and child protection matters, and in workplace disputes. 

A rather different model is in vogue in the New Zealand . That model was first introduced in New Zealand in 1989, incorporating Maori approaches to the handling of child protection and juvenile justice cases. The conferencing idea was subsequently borrowed and adapted by jurisdictions in Australia, the United States, Canada, the United Kingdom, Ireland, Singapore, and South Africa. Conferences can differ from victim-offender mediation schemes in that they bring more community people into the discussion, acknowledge a wider range of victimized people, and emphasize participation by the family members of offenders
The operational procedure in the restorative programmes tends to vary. Essentially, these programmes  require the  victims, offenders and the community act together in repairing the damage of crime as per the procedure of law under the authority of the state.  In yet other initiatives that are separate from the justice system operate on different plane to those of court processes and may act as an alternative to the justice system in settling disputes about offences. Restorative justice initiatives that function as alternatives to influence the disposal of cases within the criminal justice system tend to be part of formal programmes, and involve the consent of authority figures such as judges, lawyers and probation managers. These integrated programmes have systems and processes linked with those of the criminal justice system. Their aims often include the general aims of the criminal justice system in addition to those specifically related to restorative justice. In a paper “ Restorative Justice- A Discussion Paper”, Belgrave (1996) explained that there are three stages at which formal restorative justice programmes are generally applied. They are: 

1. Pre Conviction: These programs operate where the defendant does not deny guilt or has indicated that they do not intend to defend the case. As a procedural safeguard it is usually expected that the prosecuting agency has formed an intention to prosecute the case. Outcomes may include a recommendation or report to a court, or else the case may be finalized by agreement between the victim, the offender and the prosecuting agency without proceeding to a court. 

2 Pre Sentence: Once guilt has been admitted or proven, a court may refer the case for a victim-offender mediation. 

3. Post Sentence: Certain victim-offender mediation programmes operate with the convicted offenders who have been put to community-based sentences or to imprisonment. They may operate between victims and offenders who have a direct relationship, or between groups of victims and offenders who are not connected by a specific offence. Mediation between an inmate and the community into which he or she will be released has also been used to assist integration. 

Institutions 

The idea of restorative justice  has taken a matured shape in many countries of the world. It is obviously due to extremely significant work done by some institutes and individuals. A brief account   in this regard is imperative here. To start with the US, it is observed that most consistent and systematic work in this area flows from this country.  Current applications of the idea began to develop and proliferate in the 1970s in North America, beginning with a victim-offender reconciliation program in Ontario, Canada in 1974. Hundreds of similar programs subsequently appeared  in other North American sites and in Europe. 

The highlight of the researches conducted in the US is the fact that the idea of restorative justice was actually practiced in a big way by formulating a number of models. The lead in this direction was taken by many organizations that were in most cases autonomous institutions and academic faculties of the Universities. 

The Center for Restorative Justice & Peacemaking at the University of Minnesota School of Social Work on the University's St. Paul campus, for instance, has been established to provide technical assistance, training, and research for those in the state of Minnesota, nationally, and internationally in support of restorative justice practice and principles.

 The Center believes that through restorative justice, victims, communities, and offenders can be placed in active roles to work together. The Center promotes dialogue and negotiation that are central to restorative justice, and problem solving for the future. Balance is sought between the legitimate needs of the victim, the community, and the offender that enhances community protection, competency development in the offender, and direct accountability of the offender to the victim and victimized community.

 The Conflict Transformation Program at Institute for Justice & Peacebuilding (IJP)  is another important  initiative in this area. It provides direct services in the form of trainings, consultancies, peace-process design, conciliation, mediation, and action-oriented research. Its Summer Peacebuilding Institute provides specialized, intensive, training workshops that are specifically tailored for practitioners working in situations of protracted conflict. 
The Conflict Transformation Program (CTP), comprised of a master of arts degree in conflict transformation, the Institute for Justice and Peace building, and the Summer Peace building Institute, was established within Eastern Mennonite University in 1993. CTP supports the personal and professional development of individuals as peacebuilders and strengthens the peacebuilding capacities of the institutions they serve. 

CTP operates with the belief that today's conflicts call for long-term strategies that must (a) address root causes of the conflict, (b) develop strategic approaches to conflict transformation, and (c) promote the healing of relationships and restoration of the fabric of human community. 

The National Organization for Victim Assistance (NOVA) has contributed excellent efforts in the area of victim assistance in the US. Infact, various policy changes in the area of victim justice are directly attributable tot his formation. The endeavors made by the Community Justice Institute Florida Atlantic University College of Urban and Public Affairs and  Victim Offender Reconciliation    Program (VORP)  and Information and  Resource Center are  also noteworthy in  sustaining  the movement of restorative justice in the US.  The Department of Corrections created  in February 1994 as Restorative Justice Planner for exploring the ways  so that the principles of restorative justice could be applied in corrections, courts, law enforcement, education, and communities.  The programme launched by this center in the recent past as Minnisota Restorative Justice Initiative was a widely acclaimed one.

Going beyond the US, in the New Zealand  a specific programme namely Reintegrative Shaming Experiments mainly developed  by Heather Strang ,Director, Centre for Restorative Justice Research School of Social Sciences, ANU Canberra  has been highly fruitful. These types of programmes are available in the Australia as well. 

Indian Scene: 

In view of its possible applications, the techniques like CM/RJ carry even greater promise for India. The Indian heritage has much testimony to offer that   its socio-cultural fabric contains intrinsic mechanism to bring the conflicting people together and   settle their dispute in a highly informal manner. Infact, the caste panchayats   and other social groups in the countryside have been an effective source to dispense justice. The verdict delivered by these bodies was acceptable to everybody. The interests of the victims were supreme. Many times the offenders were directed to compensate or restore the harm done to the victims. The effect and impact of social expectations and social sanctions on the behaviour of the people have always been decisive. This has been able to resolve the mutual conflicts of the people. 

With the winds of changes, the rural India underwent a process of considerable shift. The socio- political changes have almost replaced the traditional functioning in the rural communities. The informal mechanism of settling the disputes got weakened. Crime kept on increasing. The police and courts have made the inroads in these areas.  

The course of implementing restorative justice in India can have certain inbuilt resistance and obstructions. The system of criminal justice in India  is based on the laws and principles that date back to colonial era. The restorative justice in the Indian criminal jurisprudence is almost non-existent. This is mainly because the   system of criminal justice in this country is hardly a victim-oriented  one  ( Bajpai, 1997).  The progress made in the spheres of victimology is yet to reach to the  criminal justice practices  in this country. There is no separate law in this country enabling the victim to have their say in the criminal justice process. The compensation, restitution and restoration are still not very common here. The main reason is perhaps that the procedural law in the country does not provide much scope for these practices. As regards compensation, some highly inadequate and restricting provisions are available in the Sections  357-58 of the Criminal Procedure Code, 1973. The procedure to get the prescribed compensation is too cumbersome to practically help the victim. The amount of fine imposed on the offender, the main source of compensation, has remained unrevised since 1860, the year when the Indian Penal Code was enacted.   

Scope:  

Though the need to have new laws and institutions are imperative for restorative justice to take place in India, a beginning, however, could be made under the existing provisions.  This can be made through a  provision of compounding the offences under the Criminal Procedure Code.  The victim and offenders can reach to settlement of the matter in accordance with the Section 320 of the Criminal Procedure Code, 1973. This procedural law allows the parties to undergo what is called “ compounding of cases” in certain offences without the permission of court and in some cases with the approval of the court.  The compounding the offences has connotations to what is now popularly being voiced as “ restorative justice”. There are some offences that affect individuals and do not affect the society. This type of offences can be compounded without the permission of the court under the sub section (1) of 320 of the Criminal Procedure Code,1973. The offences under this category are: hurting religious feeling of a person, hurt, confinement, mischief, criminal trespass, adultery, defamation etc. The offences under sub section of 2 of this law contains those offences which are of grave nature and likely to affect people at large. These can not be compounded without the permission of the court. The offences under this class include: grievous hurt,  wrongful confinement, misappropriation of property, breach of trust involving heavy amount, fraud, counterfeiting, indecent behaviour towards women etc. The offences reached to successful compounding always result in acquittal.  Unlike the system in the US, the procedure is merely a way to dispose off the case. It does not attach any condition of restoration/ reparation of harm afflicted. In the name of restoration, recently higher courts in India have given verdicts in favour of the victims.  

An idea about the scenario regarding compounding can be had from the data presented in Table-1. The data show that  the category and percentage of cases settled through compounding of cases. Out of more than five million cases taken up for trial by the courts in India in the year 1997, only 3.4 percent cases could be resolved through compounding. Out of twenty-one categories of offences, in almost half of the cases the percentage of compounding remained below one percent. In cases of hurt, molestation, sexual harassment and riots the percentage was higher than the total average percentage.

Impediments:  The factors that tend to hinder the process of conflict management are inherent in the system of criminal justice itself.

I. The continuance of conflict serves the interests of many persons  and they like the conflict between the victim and offender should not subside. The lawyer, for instance, is often said     to     have exacerbated the conflict. The police, at times, can also act in similar fashion.

II. The victim and offender do not take much interest in this process as  they invariably remain ignorant of the likely implications of this pursuit. 

III. Lack of active official backing and support to such of initiatives is another  factor in this process.

IV. The compromise, which is effected, by intermediaries and others is generally not in the interest of the victim. At times the victims are forcibly compelled to undergo the compromise.

V. Infact, in some areas this has become a profitable business for many who by inducing fear to the parties try to settle the matter and charge heavy money from the interested party.

VI. Because of not getting properly institutionalized within the system of criminal justice, this practice has not been able to produce the desired results.

VII. The system of criminal justice is in a state of crisis because of pendency and higher rates of acquittal and is perhaps not in a position to afford innovation of any kind.

Summing Up

The system of criminal justice in this country is in dire need of overhauling. No innovation is forthcoming in this direction. The great disencuragement  in any such pursuit remains  the  non implementation of the recommendations the  National Police Commission and  Law Commission. The scenario gets too dismal.  The justice looses its basic purpose if only twenty percent people get justice and millions remain in the queue for decades together, if the litigation becomes so costly and if the victim continues to be sidelined and accused manages to get all the procedural benefits.  The scenario has been equally bleak in many countries of the world. But by applying the Alternative Dispute Resolution and similar techniques, many crippling problems of the justice process have been overcome. If implemented sysmatically, the restorative model of justice in India can bring encouraging results.
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Table-1 

Showing the state of Compounding of Cases out of Total Cases



            ( IPC ) taken up for disposal by the courts ( 1997)

	
	Crime Heads
	Total cases for trial  
	 Compounded/withdrawn
	Percentage to the total

	1. 
	Murder
	154002
	300
	0.2

	2. 
	Attempted murder
	125687
	929
	0.7

	3. 
	C. H. not amounting to murder  
	16423
	99
	0.6

	4. 
	Rape
	55863
	183
	0.3

	5. 
	Kidnapping & abduction
	60372
	591
	1.0

	6. 
	Dacoity
	35296
	130
	0.4

	7. 
	Preparation& assembly for Dacoity 
	 4807
	13
	0.3

	8. 
	Robbery
	77141
	293
	0.4

	9. 
	Burglary
	240428
	2423
	1.0

	10. 
	Theft
	614770
	8336
	1.4

	11. 
	Riots
	421091
	13539
	3.2

	12. 
	Criminal breach of trust
	72011
	700
	1.0

	13. 
	Cheating
	102779
	1392
	1.4

	14. 
	Counterfeiting
	 2345
	8
	0.3

	15. 
	Arson
	  3662
	550
	1.7

	16. 
	Hurt
	781376
	55028
	7.0

	17. 
	Dower Deaths
	19435
	96
	0,5

	18. 
	Molestation
	100654
	5217
	5.2

	19. 
	Sexual Harassment
	14130
	527
	3.7

	20. 
	Cruelty by husband or relatives
	113181
	3040
	2.7

	21. 
	Other IPC crimes
	2417551
	9038
	3.8

	22. 
	Total Cognizable (IPC) crimes
	5461004
	185432
	3.4



source: Crime in India, 1998
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