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*CRISIS OF HUMAN RIGHTS ENFORCEMENT: QUEST FOR ALTERNATIVES 

** G  S Bajpai

Despite the constitutional form of government, a rule of law in public administration has not developed in this country (Baxi 1980). The Indian democracy suffers from inherent weaknesses and systemic infirmities. It has enabled the people to change governments but not their social and economic conditions  ( Verma 2001). Several legislations to remove the exploitation and discrimination against the poor and weaker sections have been passed. Yet, their implementation have been neglected and even sacrificed for political convenience (Sinha 1991; Times of India, 1999a).  The gap between promise and performance has been yawning as the successive governments in the history of free India  have been a virtual failure in  providing  basic education and economic well being so that a quarter of the population remains illiterate and almost 40% are barely able to sustain themselves (Indiaonestop, 2000). he situation invariably compel the underprivileged to work at low remuneration. Even their children  are forced to work to  supplement the family income. 

Those matter in the governance and public administration largely remain apathetic to their problems. The elitists in all walks of life are the ones who are capable to influence the life of one hundred crore people in this country. The laws and law enforcement agencies could hardly change the face of this grim situation.  Furthermore, the police remain a colonial institution manifestly serving the interests of the rulers (National Police Commission 1980; Das and Verma 1998). The Indian political system has supported a rule of law but remained unconcerned towards law enforcement. It is therefore not surprising to find millions denied subsistence wages despite a Minimum Wages Act on the statute. Children still work in carpet weaving or glass factories and serve as domestic help despite laws against child labor (Human Rights Watch 1996). Hundreds of thousands suffer in bondage, including children despite the Bonded Labor (Abolition) Act 1976. Similarly, young brides are still burnt to death for failing to bring acceptable dowry (Agnes 1992) despite its ban under the Dowry (Prohibition) Act, 1961. Additionally, the Indian police and the prison departments are believed to have indulged in  a variety of HRs violations. 
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Speaking in the parlance of human rights, the scenario offers a dismal picture as the situation is  certainly not conducive for human rights preservation and protection. Despite heightened outcry of so-called activism in the human rights area, the situation still demands substantial intervention.

The central argument in the present paper is  that the HRs ( Human Rights) can not become a reality unless the concerned laws  are enforced with full vigour. The paper makes an analysis about the status of enforcement of those laws, which are crucial from the stand point of Human Rights. The paper suggests some ways and means to make the Human Rights law enforcement more effective   

Discussion

Despite all progressive leaning towards informal mechanisms in the prevention and control of HRs violations, it has to be realized that  India as society is still largely dependant on the formal agencies of  control. It is a sad acknowledgement that community movements in the area  like HRs have rarely been very successful. The reasons are not far to seek. So long as community activism takes time in sustaining itself in this country, the agencies like police, despite their poor image and low capability, will continue to play a major role in the control of HRs violations by way of enforcing the relevant laws. 

The above stated argument emphasizes the fact that all matters pertaining to HRs involves the violations of certain laws. And it then becomes the duty of police to see that law takes its own course. One should not have any doubts in the fact if the laws are enforced effectively and impartially and criminal justice system really works for its true objectives, the problem of HRs violations will  automatically  be at its lowest. 

Unfortunately, it is not happening. The criminal justice system is crumbling and peoples’ confidence is eroding. Crime reporting is highly insufficient. The pendency is alarming. The rate of conviction even in heinous offences is  far from being satisfactory. A look at the data published in the ‘ Crime in India’ ( a publication of the National Crime Records Bureau, Ministry of Home Affairs, Govt. of India ) will prove these statements.    

Effective Enforcement of Human Rights Standards:

The most significant provisions in the laws, guidelines of Human Rights Commissions and even the directives of judiciary on the matters relating to Human Rights largely remain unimplemented. This dilutes the whole exercise. This happens because there are certain highly serious and critical factors that militate against such efforts. The Police who, for the most part, are responsible for enforcing these instruments have their own set of problems that nobody really cares amidst the slogan shouting on HRs. And the result is before us. Following issues needs careful consideration in this regard.

1. Does any assignment of  HRs law enforcement by the police  match  the existing Police preparedness in terms of additional supply of manpower and resources?

2. How much police personnel are actually trained to cater to the requirements of the HRs law enforcement?

3. What percentage of Police budget goes to the training?

4. What do our Police (cutting edge level) think about HRs?

5. Are the circumstances under which the police are called upon to perform the duties conducive for the realization of HRs?

6.  How does the ambivalence between  ‘ due process of law’ and ‘ crime control’ affect the police behavior?

7. What could be the practical and realistic measuring rod for assessing the police responsibility of alleged HRs violations in the areas  infected with insurgency and terrorism?

8. What impact does the Human Right activism leave on the morale of police in these areas? 

9. Why do the Police seemingly consider the HRs activism a weapon against them?

10. Does the HRs issues become a hurdle in the effective implementation of laws?

Human Rights Law Enforcement by Police- Practical Considerations

There is a definite need to consider some practical aspect of police working vis a vis HRs. These pertain to following:

1. HRs to be seen in their totality and merely expecting the police to do wonders will not help.

2. Hrs issues relating to the areas of abnormal law and order situation be  seen in right perspective.

3. The police ought to be given reasonable protection in the alleged excesses  in the such areas.

4. Unrealistic public expectations in certain cases become the factor in the violation of HRs

5. Certain laws are obsolete and the police need not be burdened with them.

6. Certain toothless laws to be scrapped from the book of statutes.

7. The involvement of some social agencies to be made more apparent in matter relating to the enforcement of social legislations.

8.  The police must be given adequate paraphernalia with the new responsibility of law enforcement.

9.  The idea of having a mechanism on the lines of state security commission ( Suggested by National Police Commission)  must be taken for consideration  to control the incidence of political interference  in the police work.

10.  The need to have a better inter –organizational understanding amongst Human Rights Commissions, Courts and Police on the issue of enforcement.

Quest for Alternatives:

As suggested earlier that the goal of HRs protection will remain a distant dream unless the provisions relating to HRs are enforced vigoursely.  Equally pressing is a need to make the apparatus of criminal justice more functional, transparent and people oriented. The debate on the reform in the criminal justice has long been in the offing without any concrete results. Without having  a just and effective system of  criminal justice, no amount of  activism  and  mere sloganism  alone will  not work. It is therefore imperative to search for the alternatives and substantial overhauling of practices and procedures in the functioning of criminal justice system.

This section of the Paper   proposes certain alternatives practices and procedures in the operation of criminal justice process. 

Alternative approaches

 The idea of  Integrated Criminal Justice System has been tried as alternative approaches to the traditional view of criminal justice,  in many parts of the world. This approach seeks to replace separate government departments controlling police, law and corrections with a single omnibus department of justice. One variation of this approach is to bring all of the relevant agencies other than the police into a single department, the exclusion of the police being justified on the grounds that they must not be seen to be closely controlled by the Government. But the closer meshing of criminal justice elements will inevitably be the subject of some criticism. Another variation is the establisbiment of criminal justice commissions whose task it is to plan, coordinate and monitor the operation of the total system. Yet another variation is for Governments to establish committees or councils of ministers responsible for each criminal justice element. Under this arrangement, an attorney general, with responsibility for the courts and prosecution, a minister for police and a minister for corrections would be required to meet regularly, per haps together with senior officers, to discuss developments and plans in their portfolios in order to ensure that a reasonable degree of coordination was being achieved. 

 Law enforcement: Changed Strategy
Police are the prime agency  in criminal justice systems but they are by no means the only law enforcement agencies in any society. Some trends in the way the law enforcement agencies are organized  are taking place in many countries.  For instance, in many nations attempts   have   been  made to curtail  the  number of law enforcement agencies by amalgamating police forces. This was carried out mainly to cut the administrative expenses, to get better the quality of staffing and in-service training and to raise expertise.  Further, forming of specialist agencies, such as national crime authorities, with greater powers than traditional police forces has also been tries at many places. Likewise, in recent years there have been greater efforts to achieve regional and global cooperation, the International Criminal Police Organization (ICPO/Interpol), and the newly established Europol being examples. 

Privatization: 

Law enforcement

In order to offer the most cost-effective and competent law enforcement service have led many Governments to think about inviting private sector to assume a number of law enforcement tasks. This is however a contentious issue, but there is growing evidence in many countries that not only can private security adequately assume many policing functions previously thought to belong exclusively to public police forces, but it is increasingly doing so, with implicit  if not explicit public authorization. 

The Police functions that could be handed over  to the private security industry  may be transporting prisoners to and from courts, providing security during court hearings, and guarding embassies an d government buildings, using either static posts or mobile patrols. There is also an inclination in some countries towards police forces engaging private forensic scientists to assist in the investigation of serious crimes, rather than relying solely on the forensic services provided by government-funded laboratories. 

Prosecution:

 The scope of some degree of privatization in  prosecution is always there. persons.  In grave offences the prosecution has always been undertaken by lawyers in private practice, while the prosecution of persons accused of less serious offences, takes place in the lower courts, has been conducted by public prosecutors or by the police. Private lawyers are generally engaged if the cases are particularly intricate or controversial and when the public prosecutors ar3e not available due to their preoccupation. Therefore, some degree of privatization in prosecution remains present. But the issue of whether all prosecutions should be undertaken by private lawyers will perhaps not be determined to the satisfaction of all those concerned. In numerous countries, prosecutions are undertaken by competent lawyers, moreover private or employed by the Government, rather than by the police, but in other countries, this might be seen as being not only prohibitively expensive but also contrary to a legal tradition that allows private prosecutors broad powers in performing their functions. 

Correction 

There are many different levels or degrees at which privatization in corrections is currently being pursued. At the lowest level, it involves no more than correctional administrators or the officers in charge of individual prisons entering into contracts with private businesses for the supply of goods or services, such as construction material or security devices. Such contracts also involve the supply of food or clothing, or medical, dental and educational services. With arrangements such as these, the full control of prisons continues to lie with government authorities. At a higher level, privatization contracts are given, for example, for the provision of security at night, when all prisoners are in their cells or dormitories. This type of arrangement does not require the private operators to have any direct contact with prisoners, except in emergencies. In such cases, however, the question of the use of force and firearms, both in the light of domestic regulations and the United Nations standards and norms in criminal justice, would need to be thoroughly reviewed.

Community policing 

Community policing is  a major trend in policing that has created a great deal of interest in many parts of the world in recent years. This model of policing enables closer ties  between the police and the communities that they serve. That development has taken a number of different forms and names but is most commonly known as community policing. This term has been applied to any procedures or practices in policing aimed at reducing mistrust and antagonism between the police and the general public. Dividing police in to small groups and assigning them to specific areas or locations is a favoured method of encouraging police officers and members of the public to get to know each other on a personal basis. It is assumed that with closer contact, the police will be less likely to be seen, as they are in some developing countries, as "the enemy", and therefore the public will be more likely to report suspicious matters to the police and will, in general, be more cooperative with them.
Restorative Justice:

The Economic and Social Council of the United Nations has already developed a   blueprint of the  Basic Principles  of the Use of Restorative Justice Programmes in Criminal matters ( 2000). This instrument is likely to become a model guideline for launching the restorative justice system. This document says  "Restorative process" means any process in which the victim, the offender and/or any other individuals or community members affected by a crime actively participate together in the resolution of matters arising from the crime, often with the help of a fair and impartial third party. Examples of restorative process include mediation, conferencing and sentencing circles”. 

Any discussion on restorative justice remains incomplete without reference to Alternative Dispute Resolution (ADR). The ADR, as technique, helps the restorative justice to achieve its objectives. The ADR refers to any ways and means of resolving conflicts and disputes outside of the courtroom. ADR includes arbitration, mediation, early neutral evaluation, and conciliation. As burgeoning arrears in the  courts , rising costs of litigation, and time delays continue to plague litigants, many countries of the word have institutionalized  ADR programmes. These programmes operate both voluntary and mandatory basis. The two most common forms of ADR are arbitration and mediation. 

The restorative justice in the Indian criminal jurisprudence is almost non-existent. This is mainly due to the fact that the   system of criminal justice in this country is hardly a victim-oriented  one  ( Bajpai, 1997).  The progress made in the spheres of victimology is yet to reach to the  criminal justice practices in this country. There is no separate law in this country enabling the victim to have their say in the criminal justice process. The compensation, restitution and restoration are still not very common here. The main reason is perhaps that the procedural law in the country does not provide much scope for these practices. As regards compensation, some highly inadequate and restricting provisions are available in the Sections  357-58 of the Criminal Procedure Code, 1973. The procedure to get the prescribed compensation is too cumbersome to practically help the victim. The amount of fine imposed on the offender, the main source of compensation, has remained unrevised since 1860, the year when the Indian Penal Code was enacted.   

Looking Ahead:

The discussion made in the paper suggests that in country like ours the job of enforcement of HRs standards can not be left to is own. Nor can it be achieved through NGOs alone. Much can be achieved only by harnessing the effectiveness of our law enforcement agencies and judiciary. The need is to show faith in these agencies, as we are accustomed to blame these agencies and tend to think volutary organizations will do wonders. Given the size and contents of the problems, this will only help peripherally.  A realistic action plan taking all ground realities, resources, priorities and available mechanism in view needs to be evolved to give effect to the Human Rights.     
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